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OPINION

The defendant, Larry E. Scales, was convicted of theft of merchandise over $500, aClass E
fdony. Thetrial court imposed aRangelll sentenceof six years. In addition to his challengeto the
sufficiency of the evidence, the defendant presents the following issues for appellate review:

(1) whether the trial court erred by failing to suppress evidence
found in the defendant's automobile;

(2 whether the trial court erred by admitting into evidence
photographs of the property allegedly taken from the vidim
and of the victim's premises when the victim, after adefense
motion for discovery, either lost, destroyed, or disposed of
physical evidence,

(©)) whether the trid court erred by denying the defendant's
motion to compel production of evidence;



4) whether thetrial court erred by admittingtestimony regarding
information contained in a computerized inventory of the
victim's store;

) whether thetrial court erred by refusing a specially requested
jury charge regarding lost or destroyed physicd evidence;

(6) whether the trial court erred in its instructions on possible
range of punishment; and

(7) whether the trial court properly applied mitigating and
enhancement factorsin the imposition of sentence.

Becausethere was error in the jury instructions, the judgment is reversed and the defendant
isgranted anew trial.

On October 17, 1997, McMinnville K-Mart employee Connie Templeton observed the
defendant in an area of the store where shoplifting was common. At approximately 6:15 P.M.,
Gordon Greene,! aK-Mart arealoss control manager, observed the defendant pushing acart which
contained garbage bags and three video castte recorders ("VCRS') coveared by seveaal large air
conditioner filters. He saw the defendant proceed into the store's lawn and garden department, a
fenced-inannex to the main building. The areawas described as "dark” and practically "closed for
business' at that timeof theyear. Therewereno K-Mart employeesassigned to the department. The
area was unlocked only because the doors served as an emergency exit.

Greene, who had becomesuspicious, directed Ms. Templetonto call for help and thenwalked
to the doorway of thelawn and garden department, where he saw the defendant attempt to slide one
of the VCRs through an open area between thefence and an adjacent cinder block wall ? At that
point, Greene identified himself, placed the VCR back into the shopping cart, and escorted the
defendant back into the main store area. When the defendant was escorted into the security office,
he claimed that his name was "Larry Johnson." He had no identification papers in his possession.
When Greene called the police, the defendant tried to escape. Greeneand several customers stopped
the defendant and placed him in handcuffs. Warren County Sheriff's Department Deputy Tim Page,
who was dispatched to the scene, arrested the defendant. Once the defendant was escorted to the
patrol car, Greene found a set of car keys in the defendant’s pocket. He found awhite Cadillacwith
Davidson County license platesthat thekeysfit. After receivingthedefendant'spermissionto search
the car, Greene found two wind suits and one jogging suit wrapped in agarbage bag in the trunk.

lThis witness's name appears in the record asboth "Greene" and Green."
2There was a discrepancy between the arrest warrant which alleged that the defendant had pushed the VCR

"under the lawn and garden gate" and Greene'strial testimony. After acknowledging that itwould beimpossibleto force
the VCR under the gate, Greene said that the defendant pushed the VV CR betw een the gate and the fence.
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There were K-Mart price tags on each item, but no receipts or K-Mart store bags.

Included in either the shopping cart or the trunk of the defendant's car were three
WestinghouseV CRs valued at $169.99 each, aboy'sjoggingsuit valued at $11.99, two boys wind
suits, each valued at $16.99, abox of Hety trash bagsvalued at $2.79, and two air conditioner filters
valued at 99 cents and 59 cents, respectively. The aggregate value of the items was $560.31.

The defendant did not testify. Kelsey Carline Winchester, who resides in McMinnville,
testified that she knew the defendant, who lived in adifferent county, and had some of his property
stored at her residence. When the defendant asked that shemail theitems, shewrote back explaining
that she could not afford the postage. Her testimony was for the purpose of establishing that the
defendant had a legiti mate reason to bein McMinnville. Earl Pendergraph, a private investigator
for the defense, tedtified that K-Mart had anumber of security cameras in the store. He provided
several photographs of the cameras from which it might be inferred that had the theft occurred, K-
Mart would have had a video tape of theincident. No video tape was produced either in discovery
or a thetrial.

The defendant has challenged the sufficiency of the convicting evidence. Several well-
established principles apply. On appeal, the state is entitled tothe strongest legitimate view of the
evidence and all reasonable inferences which might be drawn therefrom. State v. Cabbage, 571
S.W.2d 832 (Tenn. 1978). When the sufficiency of theevidenceischallenged, therelevant question
iswhether, afterareview in thelight most favorableto the state, any rational trier of fact could have
found the essential elements of the crimebeyond areasonabledoubt. Tenn. R. App. P. 13(e); State
v. Williams, 657 S.W.2d 405 (Tenn. 1983). This court may neither reweigh nor reevaluate the
evidence. Nor may this court substitute itsinferences for those drawn by thetrier of fact. Liakasv.
State, 199 Tenn. 298, 286 S.W.2d 856 (1956).

Tenn. Code Ann. 88 39-14-103, -105(2), and -146 provide that adefendant is guilty of theft
of merchandiseover $500 when thestate provesthat the defendant, with intent to deprive amerchant
of merchandise with avalue over $500 but less than $1,000, knowingly conceal ed the merchandise
or removed, took possession of, or caused the removal of the merchandise.

Here, the state proved that the defendant concealed three VCRs and a box of garbage bags
under two large air conditioner filters and then proceeded into an unlit, unoccupied area of afenced-
inlawn and garden department outside of themain building. Thearealosscontrol manager observed
the defendant push one of the V CRs between the chain-link fence and an ad acent cinder block wall
inthe direction of the open parking lot. When confronted, the defendant gave afalseidentification.
When the loss control manager called the police, the defendant attemptedto flee. A search of the
defendant's vehicleyielded threeadditional items, all of which bore K-Mart pricetagsand for which
there was no receipt or K-Mart shopping bag. The total value of the items taken was $560.31. In
our view, the jury acted within its prerogative in determining that the defendant was guilty of the
theft.



The defendant argues that the trial court erred by failing to suppress the evidence found in
his automobile. He submits that proof that he consented to the sear ch "does not seem credible.”

Our scope of review islimited. The findings of fact made by thetrial court in a suppression
hearing are conclusive on appeal unless the evidence preponderates otherwise. State v. Crutcher,
989 SW.2d 295, 299 (Tenn. 1999); State v. Odom, 928 SW.2d 18, 23 (Tenn. 1996). After hearing
the testimony of Gordon Greene, who was the K-Mart area loss control manager, and Deputy Tim
Page, the trial court determined that the search was consensual. The trial court accredited the
testimony of Greene who, upon finding car keys in the defendant's pocket said, "I thought youtold
me you didn't drive. ... Do you mind if I look inyourcar[?]" The defendant responded, " No, go
ahead." Inour view, the evidence supportsthe tria court's conclusion that the defendant consented
to the search of thisvehicle.

The defendant also alleges that Greene was acting on behalf of the state at the time he made
therequest. InStatev. Burroughs, our supreme court, citing United Statesv. Walther, 652 F. 2d 789
(9" Cir. 1981), recognized two factorsin determining when private conduct is chargeabl eto the state
inrelation to the protection against unreasonabl e state-conducted searchesand seizures. Thefactors
in determining whether an individud is a state agert are as follows:

Q) whether the government has knowledge of and acquiescesin
the search; and

(2 the intent of the party performing the search.

926 S.W.2d 243, 246 (Tenn. 1996). Describing the factors as the "legitimate independent
motivation" test, our supreme court in Burroughs determined that a private individual who had
conducted awarrantless search of adormitory roomwasnot astateagent. Several federal casescited
with approval in Burroughs held that so long as the private party acts for a reason independent of
the purpose of the state, there is no state agency and, in consequence no protection against
unreasonabl e searches and seizures. Here, the trial court held that Greene was not a state actor.

In our assessment, the |oss control manage was independently motivated to guard against
shoplifting and toretrieve any articles stolen from his employer. Because Greene, as a part of his
duties of employment, wasindependently motivated to retake possession of any items stolen by the
defendant, he did not, in our view, qualify as an agent for the state

I
Next, the defendant arguesthat thetrial court erred by allowing the state to present evidence

which should have been subject to discovery. In paticular, the defendant objectsto theintroduction
of photographs of the stolen property when some of the stolen merchandise, had it been available,
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might have been inherently exculpatory; he also argues that the state should not have been allowed
to present a loss control information report as proof of value of the merchandise because the
evidence was not produced in advance of trial in response to a discovery request; and, lastly, he
maintainsthat the trial court erred by allowing a photograph of the loss control manager indicating
that a VCR could be passed between the lawn center fence and the adjacent wall.

Rule 16 of the Tennessee Rules of Criminal Procedure providesin pertinent part asfollows:

Documentsand Tangible Oljects. Upon request of thedefendant, the
State shall permit the defendant to inspect and copy or photograph
books, papers, documents, photographs, tangible objects, buildings
or places, or copies or portions thereof, which are within the
possession, custody or control of the State, and which are material to
the preparation of the defendant's defense or areintended for use by
the State as evidence in chief at the trial, or were obtained from or
belong to the defendant.

Tenn. R. Crim. P. 16(a)(1)(C).

The defendant requested all material defined as discoverable in Tenn. R. Crim. P.
16(a)(1)(C). The state respondad as follows:

4. DOCUMENTSAND TANGIBLE OBJECTS:
List of items taken and their value-Attached.
Photographs of items that were taken, clothing items
on abovelligt, air filters

Tennessee Rule of Criminal Procedure 16(a)(1)(D) provides as follows:

Reportsof Examinationsand Tests. Upon requed of adefendant the
State shall permit the defendant to inspect and copy or photograph
any results or reports of physical or mental examinations, and of
scientifictestsor experiments, or copiesthereof, which arewithinthe
possession, custody or control of the State, . . . .

Again, the defendant requested the material defined in Tenn. R. Crim. P. 16(a)(1)(D). In
response, the state reported the following:

5. REPORTSOF EXAMINATIONSAND TESTS:
None known.

The defendant assertsthat "K-Mart lost or destroyed all physical evidence." The defendant
submitsthat he was denied the opportunity to present potential excul patory evidence by hisinability
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to inspect the packaging of the VCR that Gordon Greene claimed to have caught him passing
between the fence and the cinder block wall. Hisrationaeisthat if the box had been made available
and did not bear marks, scrapes, or scratches, the evidence would have been exculpatory.

Assuming that the state failed to meet itsdiscovery obligations, the question iswhat remedy
to afford the defendant. Certainly, the VCR boxes should have been made available for inspection
by the defendant. Accordingto Gordon Greene, however, K-Mart placed theV CRsback onthe sales
floor prior to trial. Photographs alone, even though of the actual items taken, did not qualify as
adequate compliance with thediscovery rule. Any sanctionsareto be determined on acase-by-case
basis, depending upon the circumstances. State v. Cadle, 634 S.W.2d 623, 625 (Tenn. Crim. App.
1982). In Statev. Garland, 617 SW.2d 176, 185 (Tenn. Crim. App. 1981) (dtations omitted), this
court ruled that evidence offered in violation of a discovery rule "should not be excluded except
whenitisshown that a party isactually prejudiced by thefailure to comply with thediscovery order
and that the prejudice cannot be otherwise eradicated. The exclusionary rule should not be invoked
merely to punish either the State or the defendant for the deliberate conduct of counsel in failingto
comply with adiscovery order.” A continuance is often an appropriate remedy. State v. Cottrell,
868 S.\W.2d 673, 677 (Tenn. Crim. App. 1992). BecausetheV CRboxes had presumably been sold,
a continuance would have been of little benefit in this case.

In our view, the exclusion of the photographs of the items teken would be, under these
circumstances, too heavy a penalty to the state. Thefault, if any, was not of the state but of the
victim. Moreover, the lack of marks or scratches on the boxes may not have been so favorable to
the defense. There was no evidence that pushing the VCR between the fence and the wall would
have necessarily resultedin a scratch or tear of the container. The jury would have been & liberty
to make any one of several inferences, some of which might not have been favorableto the defense.
More importantly, the defense was free to thoroughly cross-examine Greene, the loss control
manager, as to the condition and whereabouts of the missing container. For these reasons, we
conclude that the trial court did not err by admitting the photographs.

During the course of thetrial, the state offered acopy of aK-Mart Loss Control Information
Report that had been prepared by Greene and that listed the items that were taken by the defendant
and their values. When asked whether the defense objected to the admission of theitem, the answer
given was, "Not on the admissibility of it, Judge." At the time the proof was entered, there was no
objection; therefore, any issue about the admissibility of the Loss Control Information Report has
been waived. SeeTenn. R. App. P. 36(a). Evenif there had been an objection, however, the error
would not have warranted areversal. The Loss Control Information Report, as we interpret the
record, contained no moreinformation than was already avai lable to the defendant through hisown
investigation.

The defendant al so argues tha the trial court committed error by allowing the state to admit
the photograph of Greene placing a VCR between the garden center gate and wall as a means of
establishing that it was physically possible to do 0. The state did not provide notice of the
photograph until five days prior to the trial.



Therecord establishes that the photograph had not been made until sometime after the date
of the pretrial suppression hearing. Had the photograph been taken earlier, the state would have had
the obligationto provide it to thedefendant as soon as reasonably practi cable. Inour view, fivedays
noticewasenough under these circumstances. Certainly, the defendant hasnot shown any prejudice.
He did not ask for a continuance of the trial to further assess the authenticity or the content of the
photograph.

Next, the defendant complainsthat the trial court erroneously denied his motion to compel
the production of any photographs, video tapes, or audio tapes made by the store security equi pment
on the date of the cime. The defendant maintains that had a video tgpe from the security camera
been available, it would have established his innocence. The defendant claims that there were a
number of security camerasthroughout the storeand that Greene's explanation, that K-Mart had only
one operablevideo camera (which did not view the area of the theft on the night in question) and that
the others (inoperable) were mounted for deterrence purposes only, was "outlandish.”

The trid court accredited the fol lowing testimony:

Q. Is Mr. Scales or any events related to Mr. Scales arest
depicted on any security tgpesin K-Mart'spossession at this

time?
A. No, sir.
Q. Or were there ever such tgpes?
A. No, sir.

Thetrial court observed, "The videodoesn't exist . . . so, how | amgoing to require they give them
(sic) toyou?

The defendant has been unable to substantiate his charge that there were video tapes of the
crime scene area on the night at issue. Because the trial court accredited the state's assertion that
there were no such tapes, there was no error in the failure to compel their production.

A%

Next, the defendant asserts that the trial court allowed inadmissible hearsay evidence when
the loss control manager testified that he established that K-Mart was missing threeitemsidentical
tothosefound in the defendant’'s trunk by comparing the number of such itemsreported by K-Mart's
computerized inventory system with thenumber of suchitemsonthesalesfloor. Thedefendant also
argues that the testimony regarding the computerized inventory system amounted to sdentific
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testimony and that Greene was not properly qualified as an expert.

Generdly, hearsay evidence isinadmissible. Tenn. R. Evid. 802. Hearsay is "a statement,
other than one made by the dedarant while testifying at the trial or hearing, offered in evidence to
prove the truth of the matter asserted.” Tenn. R. Evid. 801(c).

In our view, Greene's testimony regarding the K-Mart computerized inventory system was
not hearsay. Accordingto Greene, he entered identifying numbersfor the two types of itemsfound
inthedefendant'scar into the K-Mart inventory computer. Inreturn, thecomputer supplied himwith
the numbers of thosetwo types of items that should have been present on the sales floor. He then
counted the numbers of those items on the salesfloor and determined that two of one type (boys
wind suits) and one of the other type(boys'jogging suits), exactly what wasfound inthe defendant's
trunk, weremissing. At no point did Greene offer any testimony regarding any specificinformation
gleaned by him from the K-Mart inventory system. Assuch, histestimony related only to hisown
investigative efforts and did not implicate the hearsay rule.

Likewise, wefind no meritin the defendant's argument that Greene's testimony regarding K -
Mart's computerized inventory system constituted inappropriate expert testimony. Greene was not
offered as an expert and did not, in our opinion, need to be so qualified in order to offer testimony
regarding his use of K-Mart's computerized inventory system. The inventory system described by
Greene does nothing more than track and report the number of any given item that the store should
haveon hand. Such asystemdoesnot require"scientific, technical, or other specialized knowledge"
to understand. See Tenn. R. Evid. 702. Nor did Greene attempt to offer any "scientific, technical,
or other specialized knowledge" in the form of an opinion or otherwise. Accordingly, Greene did
not need to be qualified as an expert in order to testify to his use of the K-Mart computerized
inventory system. Moreover, the trial court specifically authorized the defense to develop any
fallibilities within the system on cross-examination.

Inour view, therewasno error. Moreover, had the admission of the evidence been error, the
error would have been harmless. The defendant had in the trunk of his vehicle three items bearing
K-Mart tags. There were no receipts; there was no K-Mart bag. Unexplained possession of the
property strongly implies atheft. Inthe context of all of theevidence offered at trial, it isour view
that any error would have been harmless. See Tenn. R. App. P. Rule 36(b).

The defendant asked the tria court to instruct the jury on the missing witness rule. The
request was based upon the evidence "lost or destroyed by K-Mart." The defendant argued that the
loss or destruction of the evidence should create an inferencethat, if presented at trial, the evidence
would be damaging tothe interest of theparty in exclusive control thereof. Becausethe VCR box
or boxes, or perhapsthe security video tapes, were missing evidence, the defendant suggeststhat he
isentitled to anew trial because the trial court refused an instruction.

The missing witness rule applies when the evidence shows as follows:



Q) that the witness had knowledge of material facts,

2 that a relationship exists between the witness and the party
that would naturally inclinethewitnessto favor the party; and

3 that the missing witness was available to the process of the
court for trial.

Delk v. State, 590 S.W.2d 435, 440 (Tenn. 1979).

In our view, the trial court properly rejected the request by the defendant. It isnot error to
refuseto giveaninaccurate specia request. Statev. Bush, 942 S.\W.2d 489, 523 (Tenn. 1997). This
court knows of no basisto expand the missing witness ruleto encompass possible missing evidence.
It would be speculative to assume that any of these items were material. While the VCR boxes or
the video tapes, if they existed, may have been "naturally” favorabl e to the stete, the preponderance
of the evidence established that the items were not available to court process.

\Y,

Next, the defendant daims that the trial court erred in its instructions to the jury as to the
range of punishment. The defendant requested acharge of range of punishment but objected to any
referenceto thefact that he qualified asaRangell, repeat offender. The pertinent part of the charge
to the jury was as follows:

If you find this defendant guilty of theft of merchandise, and you
assess the value at less than five hundred dollars ($500.00), the
maximum sentence | can give him is not in excess of eleven (11)
months and twenty-nine (29) days, becauseit isamisdemeanor. The
minimum number of years, in the event you find this defendant guilty
of theft of merchandise in excess of five hundred dollars ($500.00),
the range of punishment isnot lessthan two (2) nor morethan six (6)
years. This person would be sentenced to serve thirty-five percent
(35%) of any sentenceimposed by the court asaRange |l offender as
prescribed by the Department of Corrections Whether the defendant
is actually released from incarceration on the date when he first
becomes eligible for release is a discretionary decision made by the
Board of Parole and is based on many factors. The Board of Parole
has the authority to require a defendant to servethe entire sentence
imposed by The Couirt.

(Emphasis added). After the charge, the defendant contended that the reference to Range Il was
"basically the same as telling [the jury] he has a prior record.”



Tennessee Code Annotated Sedion 40-35-201(b), as it was in effect at the time of tria,
provided that upon written motion by either party, the "court shall charge the possible penalties for
the offense charged,” including such factors as the "minimum number of years a person sentenced
... must serve before reaching [his] earliest release eligibility date." Tenn. Code Ann. 88 40-35-
201(b)(1), (b)(2)(A)(i). The state submits that reference to the def endant's status as a Range |1
offender did not indicate to the jury that the defendant had a prior record.

In State v. King, 973 S.W.2d 586 (Tenn. 1998), the provision allowing jury instructions

whichincluded an explanation of early release and parole eligibility wasfound not to bein violation
of either the separation of power or the due process clauses of our state constitution.
In that case, the supreme court approved a jury instruction that the sentence for an aggravated
burglary, a Class C felony, could range from aslittle as three years (the minimum for Rangel) to as
much asfifteen years (the maximum for Range Il1). See Tenn. Code Ann. § 40-35-112. That isthe
proper instruction under circumstances such as these.

Initid ly, thetrial court here should have charged the minimum sentence asoneyear, not two.
Secondly, there should have been no reference to a specific range, Range |1 in this instance, tha
would imply a prior record and the possibility of an enhanced punishment. Each instruction was
erroneous. A Range | sentence for a Class E felony is no less than one year (dthough alesser jail
sentence is permissible) and no more than two. Tenn. Code Ann. 8§ 40-35-112(a)(5). A multiple
offender who qualifies by having between two and four prior felony convictions within the
conviction class, a higher class, or the next two lower classes of the offense a issueis aRange |
offender with apossible sentenceon a Class E felony of between two and four years and arelease
eligibility of 35%. SeeTenn. Code Ann. 88 40-35-106(a)(1), -112(b)(5), -501(d). A persistent Class
E felony offender, aclassification falling between the multiple and career offender classification, is
a Range 111 offender with a possible sentence of between four and six years and a 45% release
eigibility. Tenn. Code Ann. 8 40-35-107. A career Class E felony offender, who may qualify any
of several ways, including by having six prior felony convictionswhen the offenseat issueisaClass
E felony, isaRange 1l offender, with asentence of six yearsand arelease eligibility of 60%. Tenn.
Code Ann. 88 40-35-108, -112, -501(f).

At the conclusion of the charge, the Assistant District Attorney expressed concern that the
trial court provided aRange Il instruction with a 35% release eligbility date when the state had
givennoticethat "[the defendant] couldbea[Rangelll] career offender,” eventhough the defendant
had "not acknowledge[d] that he was . . . the named defendant in all of these [ prior] charges.” A
career offender, of course, is entitled to no less than a60% release eligibility. Another possible
concern was whether any of the defendant's prior offenses had been committed "within twenty-four
(24) hours of each other," which might have had an effect onthe ultimate classification. Because
some of the convictions were out-of -county and had not beenreceived at thetime of trial, the state
could not ascertain the appropriate range. The defendant, who did not contest the jury charge of a
possibletwo- to six-year sentence, contended that hisrequest for instructions pertained only to "how
many years[he] face[d] if . .. convicted." Whilethese conversationstook placeafter theinstructions
and before the return of the verdict, thetrial court took no remedial action. Later, at the sentencing
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hearing, thetrial court determined that the defendant qualified as acareer offender and imposed the
maximum possi ble sentence with the 60% release eligibility.

In State v. Cook, 816 S.W.2d 322 (Tenn. 1991), our supreme court considered whether the
trial court committed prejudicial error by charging possible punishment for aRange | offender when
the defendant was actually a Range Il offender. Unlikein this case, thetrial court in Cook charged
arange of sentence which had an incorrect maximum, far less than that required by statute. Upon
concluding that acriminal defendant hasa statutory right to an accurate instruction on the possible
range of possi ble punishments, the court concluded that theerror resultedin " prejudiceto thejudicial
process' and merited aremand for anew trial. 1d. at 327. In doing so, the court reasoned that any
rights or benefits conferred by the statute "would be lost if the defendant were to be sentenced to
punishmentsgreater than what thejury finding guilt wasinstructed would beimposed.” Id.; seealso
State v. Thornton, 10 SW.3d 229 (Tenn. Crim. App. 1999).

Because the same rationale would apply here, the ruling in Cook controls. The tria court
instructed the jury that the sentence could be served at Range I1, 35% or, assuming the maximum
possible term, within 25.2 months. A career offender, however, requires a six-year sentence; the
earliestreleaseis43.2 months. Thereisno discernibledistinction between an erroneousinstruction
for alesser term of years and an erroneous instructionfor alesser eligibility date. Because, in the
words of our suprane court, the error relates to the "judicial process,” areversal and anewtrial is
warranted.?

VI

Ashisfinal issue, the defendant complainsthat thetrial court failed to make proper findings
and failed to properly apply mitigating and enhancement factors as prescribed by statute. The
defendant specifically complains about the trial court's reliance upon referencesin the presentence
report to prior convictions unaccompanied by certified copies of the judgments. Because there was
Nno objection at the sentencing hearing, the defendant relies upon the plain error doctrine. 1n support
of his contention, thedefendant cites State v. Jones, in which this court stated, in pertinent part, as
follows:

Itisincumbent upon the stateto provide evidence of sufficient quality
toallow thetrial court to find beyond areasonabl e doubt that separate
convictions, as limited by the enhanced sentencing datute, exist.
Ordinarily, this should mean that the state should show sufficient
circumstancessurrounding offensesresulting in multiple convictions
in the same proceeding so as to justify each conviction being treasted

sepaa dy.

3I n Cook, the state filed a petition to rehear, abandoning "its goal [ of] seeking Range I punishment" rather than
Range |, as originally directed by the trial court. Our supreme court then set aside its remand for a new trial and
reinstated a Range | sentence. 816 S.W.2d at 322.
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901 S.W.2d 393, 397 (Tenn. Crim. App. 1995)(quoting Statev. Dale E. Phillips, No. 01C01-9303-
CC-00106, dip op. at 10 (Tenn. Crim. App., at Nashville, Dec. 30, 1993)).

Computer printoutsfrom the NCIC are not admissible as a substitutefor certified copies of
court convictions or for any other purpose. Statev. Buck, 670 SW.2d 600, 607 (Tenn. 1984). The
sentencing act, however, permitsthe introduction of "reliable hearsay." Tenn. Code Ann. § 40-35-
209(b). To qualify as reliable, the evidence must be presented in such a manner as to give the
opposing party areasonable opportunity to rebut it. State v. Taylor, 744 S\W.2d 919, 921 (Tenn.
Crim. App. 1987).

When there is a challenge to the length, range, or manner of service of a sentence, it isthe
duty of this court to conduct ade novo review with a presumption that the determinations made by
thetrial court arecorrect. Tenn. Code Ann. 8 40-35-401(d). Thispresumptionis"conditioned upon
the affirmative showing in the record that thetrial court considered the sentencingprinciplesand all
relevant facts and circumstances.” State v. Ashby, 823 S.W.2d 166, 169 (Tenn. 1991); see State v.
Jones, 883 SW.2d 597 (Tenn. 1994). "If the trial court applies inappropriate factors or atherwise
failsto follow the 1989 Sentencing Act, the presumption of correctnessfalls." Statev. Shelton, 854
SW.2d 116, 123 (Tenn. Crim. App. 1992). The Sentencing Commission Comments provide that
the burden is on the defendant to show the impropriety of the sentence.

Our review requiresan analysisof (1) theevidence, if any, receivedat thetrial and sentencing
hearing; (2) the presentence report; (3) the principles of sentencing and the arguments of counsel
relativeto sentencing aternatives; (4) the natureand characteristics of the offense; (5) any mitigating
or enhancing factors; (6) any statements made by the defendant in his own behaf; and (7) the
defendant's potential for rehabilitation or treatment. Tenn. Code Ann. 88 40-35-102, -103, -210;
Statev. Smith, 735 S.W.2d 859, 863 (Tenn. Crim. App. 1987). Therecord in thiscase demonstrates
that the trial court made adequate findings of fact.

Although classified asaRangell offender for purposesof thejury instructions, the defendant
was sentenced as a Range 111, career offender. See Tenn. Code Ann. § 40-35-108(c). When a
defendant is sentenced for aClass D or E felony, he qualifies as a career offender if hisprior record
includes at least six prior felony convictions in any classification. Tenn. Code Ann. 8§ 40-35-
108(a)(3). The defendant's objection to being so classified is based upon inadequacies within the
supporting documents; however, original or certified copies of court records of prior felony
convictions bearing the same name as the defendant are "prima facie evidence that the defendant
named thereinis the same as the defendant before the court, and [are] prima facie evidence of the
factsset out therein.” Tenn. Code Ann. §40-35-202(a). That the defendant did not object to thelack
of certification of thejudgmentsisawaiver. Thefailureat trial to take action reasonably necessary
to prevent or nullify the error precludes appellate relief. Tenn. R. App. P. 36(a). Had there been
serious concernsabout the accuracy of the prior convictionsor theidentity of the defendant, the state
could have been granted time to verify the documentationor gain other assurances of authenticity.

While Sharon Scott, who prepared the presentence report, testified that the defendant had
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morethan 20 prior convictions, including fel oniesand misdemeanors, the statewasrequired toprove
only six in order to establish the defendant as a career offender. Certified copies of judgments and
court minutes esteablish the following prior felony convictions:

Date Offense Court Number

5-8-75 Concealing Stolen Property under $100 Davidson Criminal
B-4146

2-15-77 Attempt to Commit a Fdony and Assault Davidson Criminal

with Intent to Commit Second Degree Murder B-9284 and B-9283

6-20-79 Fraudulent Use of an Automobile Davidson Criminal
C-3928

7-26-88 Possession of Burgary Tools Davidson Criminal
88-W-636

10-22-93 Theft of Property Montgomery Circuit
32560

4-3-95 Theft over $1,000 and Escape Warren Circuit F-6791

Based upon the certified copiesof the court minutesand judgmentsand thetestimony offered
by Ms. Scott, thetrial court had abasis upon which to determine that thedefendant had & |east six
prior felony convictions. See Statev. Anthony D. Hines, No. 01C01-9406-CC-00189 (Tenn. Crim.
App., a Nashville, May 25, 1995). In our view, thedefendant was properly classifieda Rangelll,
career offender and is not be entitled to relief on this ground.

The judgment is reversed, however, due to the inaccurate range of punishment. The
defendant is granted a new trial.

GARY R. WADE, PRESIDING JUDGE
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